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NMational Qceanic and Atmospheric Administration
Rockvile, Marylang 2CBZ2
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MEMORANDUM

T0: Reviewers of~th _Féderal Consistency regulatiomns
- l _//( z b
FRCM: -{\ Rober;-W. Kaécht
1 Acting Assistant Administrator
( for Coastal Zone Management

SU3JECT: Simplified Guidance for Understanding the Federal
Consistency Requirements.

Cn March 13, 1978, NOAA published in final form regulations which implement
the Federal Consistency requirements (section 307) of the Coastzl Zone
Mznagement Act of 1972, as amended (CZMA) —— see 43 Federal Register 10510.
Ia order to be fully responsive to the conceras of the public, the finzal
regulations addressed, in a comprehensive fashion, a great number of

issues which might arise during the administration of an approved coastzal
management program. The benefits of this result are that numerous un-
certainties and potential conflicts may be avoided in light of the added
specificity and detail in the regulations. However, a number of reviewers
have expressed their concern that the regulations do not lend themselves
easily to addressing the day-to-day, comzon proposals that will be subject
to the Tederal Consistency requirements. These reviewers have requested
supplementary guidance to assist them in understanding, in a simplified
manner, how the Federzl consistency provisions will normzlly operate.

In order to te respomsive to this demarnd for a simple guide to tke
operation of the Federal comsistency requirsments, the 0fiice of Coastal
Zone Management (OCZM) has developed the attached summary which highlights
the workings of the Federal comnsistency provisions in the normal course

of events. his "nutshell" version of the regulations emphasizes the
basic operationsl steps for reviewing each of the Federal actioms subject
to the consistency requirements (i.e., Federal activities includirng
development projects, Federal licenses and permits, Outer Contimental
Shelf (0CS) activities, and Federal assistance). As an aid to the reader,
a matrix diagram has been included within the summary to portray the

manner in which the consistency requirements apply to the various types
of Federal actions described above.

Wnen reading the summary, the reader is cautioned by the following
observations. First, and most imporzazntly, the surmary is not meant to
be a substitute for the Federal Comsistency regulations, Familiaricy
with those regulaticmns is essentizl for a full understanding of the
Z%A's ccnsistency requirements. Second, the suzzary does not adirCess




‘nany of the complex and unusual occurrences which may arise durizg the
acdoinistration of an apprcoved coastal management program (for example,

the suzmary does not address a situation where a State, through monitoriag,
identifies a proposed Federal permit activity which it wants to review Ior
cocnsistency, and the applicant objects and the Federal agency requests
Secretarial mediation — see §§930.54, 930.55 and 930.112 of the regulzticms)
Resolution of these unique problems can only be accomplished by reference

to the directives within the regulatioms. Finally, while every affor:

has been made to make certain that the suwmmary adheres to the larnguage in
the regulations, in the event of inadvercent cocnflict the reader is

directed to rely on the statements within the regulatious.

T zm hopeful that this "nutshell' version of the Federal Consistency
regulations will prczote a greater understanding and appreciation of the
oprortunities which exist to foster strengthened intergovermmental coastal

planning and management following approval of a State's coastzl management
pPregram. ’

I£ you have any questions or comments on the summary, please direct them

either to Michael Shapiro ((202) 634-4249) or Jim Lawless ((202) 634-4245)
of my staff.

Eaclosure
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Administrative
Conflict
resolution

Mediatlon by the

Appeal ta the

Appeal tp the

Appeal po the

Secretary Secretary by Secretary by Secretary by
applicant or person or 1n- applicant
independent dependent agency or in-
Secretarial Secretarial dependent
review review Secretarial

review
(Subpart 1) (Subpart 1) (Subpart 1)

(Subpart G)




CIMA Section

Federal Action

Coastal Zone
Impact

Responsibility
to notify State
agency

Motification
procedure

FEDERAL CONSISTENCY MATRIX DIAGRAY

307(c)(1) & (2)
(Subpart C)

Direct Federal
activities includ-
ing development
projects

Directly
affecting
the coastal 2one

Federal agency pro-
posing the action

Alternatives chosen
by Federal agency
(subject to NOAA
regulations)

307 (c)(3)(A)
(Subpart D)

Federally licensed
and permitted
activities

Affecting
the coastal zone

Applicant for
Federal license
or permit

Consistency certi-
fication

307(c)(3)(B)
(Subpart E)

Federally licensed
and permitted
activities described
in detail in 0CS
plans

Affecting
the coastal zone

Parson submitting
0CS plan

Consistency
certification

307(d)
(Subpart F)

Federal assistance
to State and local
governments

Affecting
the coastal zone

A-95 Cleringhouse
receiving State or
local aovernmant
application for
Federal assistance

03 Circular A-95
notification pro-
cedures



Consistency
requirement

Consistency
determination

Federal agency
responsibility
following a
disagreement

Administrative
Conflict
resolution

Consistent to the
maximum extent
practicable with
CIM Program

Made by Federal
agency (Review by
State agency)

Federal agency not
required to dis-
approve action
following State
agency disagree-
ment (unless judi-
cially impelled to
do so)

Mediation by the
Secretary

(Subpart G)

Consistent with
the CZM Program

Made by State
agency

Federal agency
may not approve
license or permit
following State
agency objection

Appeal to the
Secretary by
applicant or
independent
Secretarial
review

(Subpart H)

Cohsistent with the
CZM Program

Made by State
agency

Federal agency may
not approve Federal
licenses or permits
described in detail
in the OCS Plan
following State
agency objection

Appeal to the
Secretary py
person or in-
dependent
Secretarial
review

(Subpart H)

Consistent with the
CZM Program

Hade by State
agency

Federal agency may
not grant assist-
ance following
State agency
objection

Appeal to the
Secretary by
applicant
agency or in-
dependent
Secretarial
review

(Subpart H)
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The term "State agency' means the State coastal manags-
‘ment agency admizistering CDMA grants or a single Sta:ze
agency desigzated by the CZM zgency. The Stata agency
is responsidle Ior reviewing proposed Federzl aczions
assess their comsistency with the approved coastal
management program. Thne State agency may request re-
view and comment from cther State, regioral, or local
government agencies affected by the proposed Federal
action.

to

The term "managemenr program' means the document, pra-
pared and adopted by a coastal stzrte in acceordance wit!
the provisions of the CZM4, which sets forzh objectives,
policies and standards to guide public and private uses
of lands and waters in the coastal zone. For Federal
consistency to apply, the management program must be
approved by the Assisrtant Administrator. Thereafter,
proponents of Federzl actioms must ensure that their
actions are consistent with the enforceable, mandatory
provisions of the management program, and must give
adequate consideration to management program provisions
which are in the nature of recommendations,

The term '"coastal zone' means the coastal zone area
delineated in a State's management program. All laznds
owned, lezsed, held in trust or whose use is otherwise

by law subject solely to the discretion of the Federal
Government are excluded from the coastzal zone. The
exclusion of rederal lands does not Temove the applica-
tion of the Federal consistency provisions when Federal
actions on such lands cause spillover impacts that
significantly affect resourses or uses within the cecastal
zone.

All Fedezzl acticns "sizsifi

zone'' ara subject toc the Tederal consistancy requirements
of the CZMA. This term is defined to include any Federal
‘actions likely to cause significant (1) changes ia the
manner in which land, water, or other coastal zone natural
resources are used, (2) limitations on the range of uses
of coastal zone natural resources, or (3) changes in the
quality of coastal zome natural resources, The signiZicance
of the changes or limitations caused by the Federal acticn
are to be considered in terms of the orimarv, saccndarw
and cuzulative effects on the coastal zome., Cunce thl
has been met, the State agency is entitled to review
Federal action to assess its consistency with the pro-
visicns of the =mznagement prograz.

zantly affecting the coastal

5 teast
.
tae
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"Associated facilities" include all forms of develop-—
ment which are (1) specificzlly designed, located,
constructed, cperatad, adapted, or otherwise used, in
full or in major part, to meet the needs of a3 Federzl
action, and (2) without which the Federal actiom, as
proposed, could not be conductad. The proponent of a
Federal action must consider whether the action and
its associated facilities significantly aifect the
coastal zone and, 1f so, whether these interrelated
activiries satisfy the relevant comsistency raquire-—
ment of the CZMA. An example of an associated £facilit
would include a proposed pipeline comnecticmn wnich
must be comnstructed to meet the needs of a proposed
Federal waste treatment facility. An example of -
non-associated facilities would include recreational

-housing which is induced by but not necessarily re-

lated to a Federal harbor dredging project.

DIRECT FEDERAL ACTIVITIES/DEVELOPMENT PROJECTS

307(c)(l) and (2) — 15 CFR Subpart 930-C.

Notification

Proceduras

The activities referred to in subsection 307(ec) (1) and
the develcpment projects referred to in subsection
307(c)(2) are treated as a single class of Federal
actions. '"Development projects'' have been defined to
be a subset of "activicies."

A develooment project includes any Federal activity in-
volving the planning, construction, modificaticn, or
removal of public works, facilities, or other stTuctures,
and the acquisition, utilizatiom, or disposal of land

Oor water resources.

Federal activities other than development projects may

be viewed as a residual category covering Federzl actions
which are neither development projects nor acticns covere
by the license, permit and assistance subparts. Examples
would include Federal agency activities requiring a
Federal permit and Federal assistance to entities other
than state and local govermments.

In the eveat a Federal agency plans to undertake a
Federal activity, including a development project, which
is likely to significantly affect the coastz2l zote, it
must notify the Stace agency of the proposal.

The methed for notifying the State agency is deterained
by the Federal agency. Federal agencies are strongly
encouraged to provide notification to Staras agencies
through the use of existing proceduras such as the i3
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A=-95 process, Naticmal Environmental Policy Act (JYEPA)
environmental impact statements, memoranda of under-—
standing etc., in order to avoid wasta, duplication of
effort, and to reduce Federal and State agency administra-—
tive burdens.

Federal agencies must provide the State agency with
notificatrion at the earliest praczicable time in the
planning or reassessment of the action. At & minizum,
notificaticn must be provided to the State agency at
least 90 davs before final approval of the Federal
action, unless both the Federal agency and the State
agency agree to an alternative notificatiom schedule.

Consistency The Federal agency notification to the Statas agsncy
Deterdizztion wmust include a brief statement indicazting how the proposed
action will be undertaken in a2 manner comsistant, to

the maximum eXtent practicable, with the State's approved
coastal management program.

The term consistent to the maxinoum extent practicable
describes the requirement that Federal activities in-
cluding development projects be fully consistent with
the coastal program unless compliance is prohibited based
upon the requirements of existing law applicable to the
Federal agency's operations. In addition, deviatioms
from full consistency ars justified when unforeseen
circumstances arising after the approval ef the
management program prasezt the Federal agency with a
substantial obstacle that prevents complete. adherence to
the approved program.

The Tederzl agency's consistency determizaticn zust be
based upon an evaluation of the relevant provisions of
the management program. The comnsistency determination
must also include a detailed description of the proposed
action, its associated facilities, and their combined
coastal effects, as well as data and information
sufficient to support the Federal agency's conclusion.

As a prelinminary matter, Federal agencies are strongly
encouraged to obtain the views and assistance of the
State agency regarding =~ the provisions of the manage-
ment progranm wnich are related to the proposal, and the
information necessary to detarmine the ccmsistency ol the
prcposal.
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The State agency is required to respond to the
Federal agency notification at the earliest
practicable time. If a final response has not
been issued within 45 davs from receipt of the
Federal agency notification, the Federal agency
may presuxme State agency agreement. ~

State agency agreement shall not be presumed if the
State agency, within the 45 day period, requests am
extension of time for review. Federal agencies are
required to approve onme request for an extension
period of not more than 15 days. Approval of
longer or additional extension requests is left

to the discretionm of the Federal agency.

In most cases it can be expected that intergovern-—
mental consultation during the State review pericd
will ensure that the Federal activity will proceed
in a manner consistent, to the maximum extent
practicable, with the coastal program. At the
same time the process will provide the State agency
with information necessary to plan for and manage
the anticipated coastal impacts which will result
Tom the Tederal proposal.

In the event the State agencv disagrees with the
Federal agency's consistency determnization, the
State agency must accompany its response with its
reasons:for the disagreement and supporting
information. In this instance the Federzal and State
agencies should utilize the remaining portion of
the S0—day motiiiesticz perzcd o atIis=—gtT e re-
solve their differences. In cases of contizuing
disagreement, Federal agencies are enccuraged o
suspend implementation of the proposed activity
beyond the 90-day notification period pending
resolution of the disagreement.
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When faced with a disagreement, Federal agencies are
encouraged to reassess their consistency determination
in light of State remarks, particularly when the State
disagrees and suggests altermatives. Federal agencies
are not required to delay or abandon implementation

of proposed activities identified by the Stare as incen—
sistent with the coastal program so long as the Federal
agency continues to maintain that the proposal is, in
fact, consisternt,.to the maximum extent practicatle,
with the coastal program.

e. Conflict There are a nucber of procedures that caa be used
"Resolution " whern a disagresment regarding a consistency
dererminaticn arises. '

First, inforzal discussion between the parties
is recommended. OCZM will be available to assist
Federzal and State agencies 'in these discussions.

Second, either the Federal or State agency may re-—
quest mediation by the Secretary of Commerce. If
the mediation process is agreed to by beoth agencies,
a hearing officer will hold a public hearing
to gather information on the disagreement, and the
hearing record will be trznszitted to the Commerce
Secratary. The Secretary shall then schedule a
mediation conference to be attended by the dis-
agreeing agencies, and shall confer with the Executive
O0ffice of the President, as necessary, duriag the
mediation process.

Thizd, 1if mediation efforts are unsuccessful, or are
sioply not.utilized, either party may resort to
judicial action to resolve the serious disagreement.
Judicial review may be sought without first having
exhausted the mediation process.

OCZM strongly encourages disagreeing Federal and
State agencies to pursue informal discussions or the
mediarion process prior to resorting to litigatiom.

7. FTDERAL LICZMNSES AND DPERMITS
307(e)(3)(4) =- 15 CZR Subpart 930 -D
a. T-oe of Federal licenses and nermits include aay

Acticr auctherization, certiZicacticn, approval, or other
form of permissicn which any Tederal agency is
empowered to issue to zn applicanc. The only
exception to this generazl rule is that lesases
issued pursuant to the Cutar Contizental Shell
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Lands Act (43 U.S.C.5§ 1331 et seq.) ars not
included.

An apvlicant includes any imdividual or organizaticn,
except a recerzl agency, who following management progr
approval files an application for a Federal licemse or
peroit to conduct an activity which is likely to
significantly affect the coastal zone.

Stzte agencies are directad to include ia the
management program a list identifying Federal

license and permit activities which reasorcably can be
expected to sigmnificantly affect the coastal zoue.

This list must be provided to Federal agencies who =ust,
in turn, maka the information available to applicaacs.

In addition, State agencies are encourzaged to

BORLitor, wirh the aSsistance of Federzl agencies,

unlisted Federal license - and perait activities.
Monitoring can be undertaken through the use of the
OMB A-95 preocess, review of NEPA statements,
memoranda of understanding, etc. The monitoring
process is provided to easures that the State is
afforded an opportunity to review any Federal
license or permit activity which reasonably can be
expected to significantly affect the coastal zome.

No-Federal-license ar-permit described om a list

or receivicg approval through the monitoriag process
may be issued by the Federzl agency until the re-
quirements set forth below are satisfied.

When satisfied that the proposed activity is con-
sistent with the provisions of the coastzl manage-
ment program, the applicant must provide in the
application to the Federal agenmcy a certification

‘of consistency. The certification shall be in the

following form.

"The proposed activity complies with (name of
state) apu*oved coastal zone management prov*ﬁzLand

will be_ ccn ted in.a manner-consistenc- w1gh such
. program."”

A copy of the certification must also be provided
to the State agency along with supveorting

information. The supportiag informaticn shall

include a detailed description of the oraoosal
a brief assessment of the probabla coascal zone
effects, and a brief set of fiadings iadicatizg
that t“e proposed activity, its associated Zfaciliiiszs,
and their effaccs, are all conmsiscent with tle
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rovisions ef the management program.
prog

Interested parties may assist the applicant in
providing information to the State agency, and

the State agency must, upon request of the applicant,
provide assistance for developing the assessment

and ficndings required above.

Stata agency review begins at the tizme the State
receives the applicant's ccnsistency certification
and the supporting information. Following receipt

of this material, the State agency must ensure tizely
public notice of the proposed activity. The public
notice must include a summary of the proposal, am -
anncuncemeznt that public infcrmation submitted by

the applicant is available for inspection, and a
statement that ccmments may be submitted.

Federal and state agencies are strongly encouraged
to issue joint public notices whenever possible

to minimize duplication of effort and to avoid un-
necessary delays.

At the discretion of the State agency, public
notice may include the announcement of one or more
public hearings. Federal and State agencies, agaiﬁ,
are encouraged to hold joint public hearings inm thr
event both agencies determine that a hearing om th
action is necessary.

At the earliest practicable time, the State agency
must notiiy the applicant and Federal agency wnether
it concurs with or objects to the comsistency
certification. Concurrence by the State agency shall
be conclusively presumed in the absence of an cbjec-
tion withiz siz =cntas Scllowing commencament of
State, review.

If the State agency has not issued a decision withia
three months following the beginning of review, it
must nocify the applicant and Federal agency of the
status of the matter and the basis for further delay.

Tn most cases it can be expected that as a result of
consultation azmong the State and Federal agencies

and the applicant, State comcurrence will expediticusly
occur followed by Federal acproval of the permic
application. This process will ensure that

the activity is undertaken in 2 mancer consistant with
the coastal program and Federal law, and that the

State is provided with information necessary to plan
for and nmarage the anticipatsd coastal izpacts whir'
will result frco the propesal. )
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In the event the State agency objects to the applicant's
consistency certification, it must acccopany its
objecticn with reasons and supporting irnformatien. A
State agency objection must include a statement izforzins
the applicant of a right of appeal to the Secrecary of
Ccumerce on the grounds described below. Followiag rece:

of a State agency objection to a comsistancey cerzifica-

tion, the Federal permitting agency may not issue the
license or perzit except as provided below.

There are 2 number of procedures that can be used
when a disagreement regarding a cousistency
certification arises.

First, informal discussions among the parties (Federzl

ard State agencies and the applicant) are recommended.
0CZf will be available to assist in these dis-—

cussions. When faced with a State objectiom,

applicant's are encouraged to reexazine their provosals.

in light of State remarks, particularly when the

State objects and suggests alternative strategies.

Next, the applicant may file a notice of appezal

wich the Secretary of Commerce within 30 days from
receipt of the State's objection. The notice must be
acccmpanied by supporting information. Copies of the
notice and supporting information must be sent to the
Federal and State agencies.

Following public notice, receipt of cocmments and,
in some cases, a hearing, the Commerce Secretary
shzll determine whether the proposal is consistent
with the objectives or purvoses of the Federal
Coastal Zone Management dct, or is necessarv in
the interest of national securitv.

If the Secretary finds that the proposal meets either
of these two requirements, the Federal agency may
approve the activity. If the Secretary does not

make either of these two findings, the Federal agency
is prohibited from approving the activity.
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CUTEZR CONTINZLTIA ZILT {0C3)+ aCTIVITIES
307(c)(3)(3) == 15 CfR 3Sudpart $Z0-E.

Tvoe of
AcCTIicn

In this case we are ccuncerzed -

1)

th any plaas fcr the
explerzticn or develcopment o, or sroducsisa from, azy
area which has been leased uander the (CS Lands Act
(43 U.S5.C. 81331 et seg.) and the regulaticms under
thzt Act, which are sutmittad to the Secrezary of the
Intericr £cllowing managemens pregram approval, and
which describe in detzil Federal license and perxit
activities (e.g., drilling, platiorm placexmect, etc.).

Except for States which do not anticipate coastzl zeorne
effects resulting from OCS activities, management pregrs

lists required by the Federzl License and Perzit regulaticns
—————— 4 =

(described in Pzrt IV(b)) must iznclude a reference to CCS
plans. The list is to be previded te the Deparztz=ent cf

the Iatericr which will, in turm

1- & -
11, turn, make the informacicn

availzble to 0OCS oil and gas lessees and cperztors.

Any person submitting to the Interior Department any CCS
plan zust provide Iaterior with a consisterncy certiiiczction,

attached to the OCS plan, arnd must furnish the State zgency
th a copy of the CCS plan (excluding preprietzary ini

—

mzticn) and a consistency certificaticn. No Federal 1. e
or perxzidt activiiy described in detzil ia az CCS plan
oay be approved by a Federal zgercy until the regquirzments

set forth below are satisfied.

When satisiled that the proposed activities described
in detzil in the OCS plan meet the Federzl ccrsistency

-

requirements, the -OCS lessee or operator shall declzre
in the comsistency certificacion that:

"The proposed activities described in detail
in this plan ceomply with (name of State(s))
approved coastzl managerment program(s) acd
wlll be ccnducted iz a marmer consistent with
such progra=m(s)."

Sucportizz inforszticn to accompany the cersificaticn
will iznclude the ccmpreneasive ofishore, mearshorz and
onshore dzfa arc marasrizl reecuirad bv the Deparment

of tke Iaterior's operating rezulations cocverming
exploration, develorment and prcduction cneras

-«

chnSsS on

the CCS (see 30 CTR £250.34) and regulatiocas pertaizing

- h:....—-ab
to the Iaterior CCS #nfor==tion orceram (see 30 CZR Pazc 282
The supporting inforzaticn must also iznclude a briel
assessment of the probable coastz2l zene eil

acts, and a
brief set of findings indicating that the propesed act
ities, their asscciatad fzcilities, and their ccczbized
efZaccs, are all censistent with the prcovisicms of the
Tana

tagement progrEm,
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Interested parties may assist the person iz providizg
information to the State agency, and the State agency
must, upon request of the person, precvide assistance fer
developing the assessment and f£indings required aktove.

State agency review begins at the tizme the State receives
the person's CCS plar, comsistency certification ard
supporting information. Following receipt of this
material, the State agency must ensure timely public
rotice, and may hocld one or more public hearings. For
further details on public notice and public hezarings,

see Part IV{d) above.

At the earliest practicable time, the State agency must
uotify the person and Federal agency whnether it coccurs
with or objects to the consistency certificaticun. If

the State agency issues a concurrernce, it must notify
both the Secretary of Commerce and the Secretary of the
Interior. Concurrence by the State agency shall be
cenclusively presucmed in the absence of an objectien
within six wonths following commencement of State review.

If the State agency bas not issued a decisicn within
three months {ollowing the beginning-of review, it .
must notify the person and the Departaent of the Interiecr
of the stztus of the matter and the basis for furzher
delay.

In most cases it can be expected that as a result of
consultation ameng the State and Federal agencies and the
OCS lessee or operator, State concurrence will expedi-
tiously cccur follcwed by Interior approval of the OCS

plan. This process will ensure that the activities describec
in the OCS plaz are w=dewtsker in 3 z=nser consistear with
both the coastal maragement prograzm and Interior require-—
ments, and that the State is provided with information
necessary to plan for and manage the anticipated coastal
impacts which will result from QOCS activities.

If the State agency issues a concurrence or is conclusively
presumed to concur, the person will not be required to °
subnmit additional certifications and suprorting information
for State review at the time Federal applications are
actually filed for the Federal permiz activities desczibed
in detail in the OCS plan. The lessee or operator 3ust,
however, supply the State agency with copies of per=it
applications to allow the State to monitor the approved

OCS activities.

In the event the Stata agercwv obiects to the person's
CCS plan certification, it zust accorpany its coiection
wilth reasons and supportinzg iznformaticn ccncerning each
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ctivity which the State firds to be inconsistent
with the management program. A State agency objection
pust include a2 statement informing the person of a
right of appeal to the Secretary of Commerce cn the
grounds described below. Following receipt of a
State agency objectionm, ~ Federal agencies may not
issue any of the l-ceqses or peranits for activitd
described in detail in the OCS plan, except as
provided below.

v

There are a number of procedures that can be used when
a disagreement regarding an CCS plan certificaticm arises.

First, informal discw=sions among the parties (Departzernt
of the Interior, State egency and the OCS lessee or
operator) are recoxmerded. CCZM will be available to
assist in these discussions. When faced with a State
objection, ‘lessees and operators are erccuraged to
adcpt awended or mew OCS plans which conform to altermative
strategies proposed by the. State.

Nex:, the person may file a notice of appeal with the
Secretary of Commerce within 30 days from receipt of the
State's objection. The rnotice must be acccmpanied by
sucoorting infecrmation. Copies of the notice and suppor:
inforzatioun must be sent to the Department of the Interdior

‘and the State agency.

Following public nctice, receipt of commerts and, in
some cases, a hearing, the Commerce Serratary shall
deterzine whether each of the objected to OCS activities
is consistent with the objectives or purocses of the
Pederal Coastal Zone Management Act Or is necessarv ir
the interest of the naticnal security.

If the Secretary f£irnds that all of the objected to 0OCS
activities meet either of these two requirements, the
Departmezt of the Interior may approve the CCS plan

and issue perxits. 1If the Secretary does not make either
of these two findirgs, the perscn pust subzitc an ame:ded
or new OCS plan to the Intaricr Department ard to the
State agency, alctg with a new consistency cerzif:icatien
and supporting infermation. State review w*” begin
again, except that the applicable tize pericd for purpceses
of concurrence by coaclusive presumption sha ll be three
menths instead of six mczths.,
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vI. FEIDIRAL ASSISTANCE .
307(d) — 15 CR Sutpart 930-F

a. Tvoe of The tera "Federal assistance" means assistance provided
Action under a Federal program to an applicant agency through

grsnt or contractual arrangements, loans, subsidies,
guarantees, insurance, or other forms of financial aid.
An applicant agency refers to any unit of State or
leczl govermment which, following menagement program
approval, submits an applicztion for Federzl assistznce.

b. Notification The State agency shall be notified of the Federal
Procecuras assistance application as a result of the Ofiice of
Mopagerment and Budget (CMB) A-95 process, which provides
for the evaluation, review and coordination of Federally
assisted programs (see 41 Federal Register 2052 (1976)).

To assist A-95 State and areawide clearinghouses, State-
agencies are encouraged to include within the management
progran a listing of specific types of Federal assistznce
programs which may significactly impact the coastal zone.
The State agency mzy also prcvide 2 description of a
geosravhic earez, which is brcacder than the coastal zote,
to indicate the sites where Federal assistance projects
wmay cause significant coastal zone effects (e.g., in
coastal flcedplains). The recommended list and geograpﬁic
provision are to be provided to Federzl agencies, unics

of State or loczl goverzment empowered to undertake Federally
assisted activities, and to the A-95 clearinghouses.

z. State The A-95 clearinghcuses must ensurs that the State agency
Review is aiZorded an opportunity to review prcposed Federzl
assistance projects. If during the OMB A-95 process the
State agency does not object to the proposal, the Federzl
agency wmay grant the Federal assistance.

In most cases it can be expected that as a result of
consultation zrmorg the State and Federal agercies and
the applicarnt agency, Stzte appreval will expediticusly
occur follcwed by Fecderzl apprcoval of the assistaace
request. Tals process will encure that sudlic funds are
expended pot only in acecrdance with Federal law, but
also in a manner which provides that the project will

be consistent with the coastal managenment pregran. Ix
addition, the State will be provided with infcrmatico
necessary to plan for and zanage the anticipated coasctal
impacts which will resulz freom the prcposal.
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In the event the State agencvy obiects to the applicznt
agency's proposal, it must accompany its objections

with reasons and supporting information. The A-95
clearinghouse must then notify the applicant agency and
the Federazl agency of the State's objection and must
inform the applicant agency of its right to appeal to

the Secretary of Commerce on the grounds described below.
Following receipt of the State agency objecticn, the

Federal agency may not grant the Federal assistance
except as provided below.

There are a nucber of procedures that can be used when
a disagreement arises regarding the consistency of a
Federal assistance proposal.

First, inforcal discussiorns among the parties (Federa
and State agencies and the applicant agency) are
recommended. OCZM will be available to assist in
these discussions. When faced with a State objection,
applicant agencies are encouraged to re-examine their
preposals in light of State remarks, particularly when
the State suggests altermative strategies,

Next, the applicant agency may file a notice of appezl
with the Secretzary of Commerce within 30 days from receipt
of the Stzte's objection. The notice must be acceormpaniad
by supporting informaticn.. Copiles of the notice and
supporting information must be sent to the Federal and
State agencies.

Fcllcwing public nctice, receitt ¢f comments and, ir
sonme cases, a hearing, the Cormerce Secrstary shall
determine whether the prorosal is counsistent with the
cbiectives or purooses of the Federzl Coastzl Zomre
Mzpnagement Act or is necessarv in

the interest of

natiopzsl security.

If the Secretary firds that the proposal meets either
of these two requirements, theFederal agency may
grant the assistance. I£f the Secretary does not make
eitter of these two findings, the Federal agercy i
prehibited frem providing the finmarcial aid.
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DCPARTLINT OF TRANSPORTATION .
pATE
'
ROUTE SLIP March 11, 1983
Y0: - NAME ORG/RYG SYMBOL
Mr. George Osborne HEP-04
Director, Office of Environmental
Programs
Atlanta, Georgia
f ren vour REQuEsT EJror voursiguaTurz
(CJ ror YouR iNFORMATION (CJcounent
[ rer oun conversATiOn J Taxe APPROPRIATE.ACTION
Cwnote anp RETURN [ rLease ancver
O oiscuss vitn ue [} PREPARE REPLY FOR SIGNATURE
[T ron vour appROVAL or
RELADU S

This responds to your recent request for comments on a letter
from Division Administrator, Carpenter to the Florida Department
of Environmental Regulation,

We fully agree with Mr. Carpenter’s statement that consistency
determinations should be clear and concise. The CZM regulations
(15CFR 930, subpart F) instruct the State management agency to
provide either an object or no-object answer to all consistency
requests. Only upon objection to the proposed project do the
regulations direct the CZM agency to provide additional comments.
A1l objections must be accompanied by: 1) reasons for the
consistency denial and 2) suggested alternative actions that
would make the.project consistent with the State CZM Plan.

Conditions placed on consistency approvals are not authorized
by the regulations. If the CZM agency does not object to the
project (i.e. the project is consistent) but also imposes
conditions, the agency is actually disapproving the project as
proposed.

Hopefully, the Division's arguments will resolve this problem.
However, if the State continues to receive project approvals
as described in Mr. Carpenter's letter, we suggest that the
actions be authorized to proceed assuming cdnsistency with the
CIM Plan. Any additional comments attached to consistency
approval should be addressed only in respect to the normai
2;95 process of coordination for the purposes of fulfilling
e NEPA.

Fecs Larry Isaacson, Chief  |TELEPAONE WO. [ORG/RTG symuoL
Environmental Analysis Division| 426-9173 HEV-20
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